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ABDUCTION : 

An indictment for abduction of a female of the age of fifteen years, 
with intent to defile her cannot be supported at common law or 
under the act of 1879, ch. 81, (which relates to abduction of 
children under the age of fourteen). State vy. Sullivan, 506. 


ACCESSORY, 569. 


ACCOUNT AND SETTLEMENT : 
The imputation of an attempt to charge usurious interest will not 
warrant the withholding information of facts for a correct ac- 
count and settlement of afund. Com’rs vy. Lemly, 341. 


See pages 114, 124, 161, 295, 299. 


ACTION TO RECOVER LAND: 

1. Evidence of the value of a tract of land adjoining that retained 
by the donor in a deed of gift, is incompetent to show that the 
donor did not retain property fully sufficient and available to 
satisfy existing debts. Warren v. Makely, 12. 

2. One hundred acres ‘‘lying in Currituck township near the head of 
Smith Creek, it being the eastermost portion of the farm pur- 
chased from my brother and known as the Russell land,” is 
sufficiently described to identify the part cut off, as a distinct 
tract. Jb. 

3. When the plaintiff ’s title to land is based on a seyen years’ ad- 
verse possession under a colorable claim, the law does not re- 
quire that such possession should be for the seven years next 
preceding the commencement of the action. Christenbury y. 
King, 229. 

4. When the title to land is out of the state, the adverse possession 
of the same, with color of title, by the occupant and those under 
whom he claims (the adverse claimant not being under disability) 
will vest in him the title against all the world, which cannot be 
divested except by a subsequent continued adverse possession 
for seven years with color of title, or twenty years’ adverse pos 
session without color. Jd, 


39 








610 


or 


am | 


INDEX. 


. * 





5. Itis a rule of justice and convenience, adopted to relieve the 


plaintiff in ejectment from the necessity of going behind the 
common source of title, that when both parties claim under the 
same person, neither of them can deny his right, and the elder 
title must prevail, unless the defendant can connect himself with 
a better title outstanding. Jb. 


. If the defendant who derives his title from the same source as 


the plaintiff, can show that a deed in the chain of the plaintiff ’s 
title was never delivered, save as an escrow, he may then build up 
his own title under a junior grant, by proper evidence. Jb. 


. The actual title to land will draw to it such a constructive posses- 


sion as will ripen, by lapse of time, into an independent title, 
in the absence of evidence of an adverse possession by some 
other party. Tolson vy. Mainor, 235. 


. A royal grant of land in this state, issued prior to the revolution, 


will be presumed to be in fee, though the abstract cf such grant 
contains no words of inheritance. Jb, 


. When both the plaintiff and the defendant in ejectment derive 


their title from the state, but under grants of different dates, it 
is competent for the defendant to show title out of the plaintiff 
by establishing a prior valid grant from the state to another 
party, though he fail in an effort to connect himself with such 
elder title. Jb. 


For evidence in, see pages 104, 108, 195, 222 (4), 226, 329, 332, 456 (3). 


ADMISSIONS, effect of, 127, 226 (2). 


ADVERSE POSSESSION, 229, 235. 


AFFIDAVIT, 226 (2), 485 (5, 6). For continuance, 337. 


AFFIRMATION of judgment, no error assigned, 591, 592. 


AGENT AND PRINCIPAL, 429 (2), 441 (2). 


ALLOTMENT OF HOMESTEAD, revising, 278. 


AMENDMENT OF ACTION, 156 (2), 205, 408. 


AMENDMENT OF RECORD: 


1. 


It is the duty of every eourt to eorrect its records, when erro- 
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neously made up, so as to make them speak the truth, regardless 
of the consequences to parties or third persons; and no lapse of 
time will debar the court of the power to discharge this duty. 
Walton v. Pearson, 34. 


2. If the judge mistake his powers or fall into other errors in amend- 
ing the record of a cause, an appeal is the only remedy, and cer- 
tain it is that the judge of another superior court cannot reverse 
the order directing such amendments, in the progress of another 
cause in which the effect of the record is drawn in question, Jb. 

3. Semble that an absolute order to amend the record has the legal 

effect of an actual amendment, at least as to its inviolability, ex- 

cept by appeal. Jb. 


See page 415. 
ANSWER, 205. 


APPEAL: 

1. An appeal in forma pauperis must be perfected during the term 
at which judgment was rendered, and the judge has no power to 
allow the party praying such appeal twenty days from the last 
day of the term in which to file his affidavit of inability to give 
the bond required by law. Stell vy. Barham, 88. 

One who is made, by service of process, a party to an action in a 
justice’s court, must serve notice of an appeal, with a statement 
of his grounds therefor, within ten days after judgment. Spaugh 
v. Boner, 208. 

. Quere, as to whether an appeal will lie from a refusal of the su- 

perior court to dismissan appeal from a justice's judgment. Jb. 


0 


a) 


. The correct practice in case of a refusal to dismiss the action is to 
reserve the exception and proceed with the trial, so that on ap- 
peal the court may dispose of the whole case. Jb. 

5. Where the case states that a ‘‘ bond fixed at $~ is filed and ap- 
proved” by the judge, the acquiescence of the appellee in its 
sufficiency will be assumed, and consequently a waiver of his 
right to make the objection in this court. (Construction of the 
act in reference to sureties to an appeal. C.C. P., §303.) Han- 
cock y. Bramlett, 393. 

. Where a bond for costs of an appeal was not justified by the 
surety, but simply endorsed by the clerk--‘‘ the within bond is 
good ;*’ Held not to be in compliance with the law for perfect- 
ing appeals. Bryson y. Lucas, 397. 

7. Tohave the effect of vacating or suspending a judgment in acrim 


en 


or) 





INDEX. 





inal action, an appeal must be perfected during the term-— 
whether by giving bond for the costs or procuring an order dis- 
pensing with such security, State vy. Gaylord, 551. 

8. An appeal will be dismissed on motion when, in the transcript sent 
up, there is no record of any trial, verdict or judgment, no errors 
assigned, or statement of the case for appeal, and no appeal bond 
or order dispensing with one. Jb. 


9. Motion to dismiss, for failure to comply with law in reference to 
appeals. Smith vy. Reeves, 594; Applewhitev. Fort, 596. Where 
no final judgment, State v. Woodfin, 598. Where state can ap- 
peal. State vy. Murdock, 598, and State vy. Scanlan, 601. 


See pages 35 (5, 6), 70 (3), 115 (4), 141, 179 (5), 199, 211 (1), 218, 275, 
296 (3), 322 (2), 342(5), 500 (1), 513, 548, 569 (3). 


APPEAL BOND, 393, 397. 


ARBITRATION AND AWARD: 

1. A reference to arbitration of “all matters between the parties ”’ 
justifies an award which declares that the defendant’s intestate 
is indebted to the plaintiff in a certain sum, and directs the can- 
cellation of two mortgages from the plaintiff, put in evidence by 
the defendant, the debt secured by which was adjusted by the 
arbitrators. Bryant v. Fisher, 69. 


2. Where such award is imputed to the bias of the arbitrators, the 
bias must be found by the judge when the facts are referred to 
his decision, or he must refuse to pass on the same, on timely ap- 
plication, before the question will be considered on appeal. Jb. 

3. Where a cause pending in court is referred to arbitration, the legal 
effect of the submission and award, if not successfuliy assailed, 
is to put an end to the action by a final judgment according to 
the award, if the reference was under a rule of court, or if not, 
to defeat it by the merger in the award of the original demand. 
Moore vy. Austin, 179. 

4, To have the benefit of the award at a later stage of the cause, it 
must be pleaded ‘‘ since the last continuance,”’ and it is not ad- 
missible as evidence upon issues previously joined. 2. 

5. An agreement of the parties pending a suit to submit to arbitra- 
tion, and that the submission and award shall be a rule of court, 
will not constitute in fact such a rule as will authorize an entry 
of judgment in conformity to the award. J6. 


6. An award is not evidence of an account stated between the parties 
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to the submission, unless, perhaps, in the single event of there 
being no regular agreement to refer, and consequently no award 
capable of being enforced. Jb. 

7. Where an award is enforced by a justice as a rule of court, and 
the party aggrieved obtains a recordari in lieu of a lost appeal, 
an order directing the docketing of the cause for trial in the su- 
perior court, is not an adjudication in any sense, upon the mat- 
ters in controversy. Jb. 


ARREST, not of itself sufficient to exelude declarations, 585 (3). 


ASSAULT: 

Defendant being about twenty steps distant, advanced towards pros- 
ecutor with knife and stick, cursing and threatening to do him 
bodily harm, in consequence of which the prosecutor went into 
a store and remained until a warrant was obtained, the defend- 
ant walking in front of the store saying he would whip prosecu- 
tor if he came out; Held an assault. State v. Martin, 508. 


ASSAULT WITH INTENT, &c., 553 (2). 


ASSESSMENT OF LAND FOR RAILWAYS, 452 
ASSIGNMENT OF MORTGAGE, 402. 


ATTORNEY, 367 (2); fee paid by guardian, 500 (4); eomments of, to 


jury, 17 (6), 576. 
BANKRUPTCY, 152 (¥. 


BANKS: 
1. The president of a bank is chargeable with constructive notice of 
the management of its affairs by the cashier and other subordi- 
nate officers; and where such bank is doing business without 
legal organization, he cannot escape the responsibility resulting 
from such notice, by showing that he supposed himself the presi- 
dent of a legally constituted bank, if he has contributed the in- 
fluence of his reputation to give undeserved credit to a spurious 
corporation. Hauser v. Tate, 81. 

2. Where the charge is a combination to defraud, the declarations of 
any one of the alleged confederates is evidence against the others, 
though made in the absence of the latter, if made in furtherance 
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of the common design; and slight evidence of concert is suffi 
cient to let in such declarations. Jo. 

3. The liability of the ostensible president of a spurious bank for 
debts contracted by his assistance is not collateral, but direct 
and original, and he must respond in damages to the same ex- 
tent as the bank, if legally constituted, would have been liable. J). 

When several debts due toa national bank are consolidated int6 
one, and a new note is given, the bank is not acting ultra vires 
in taking a mortgage on real estate to secure such note, Old- 
ham vy. Bank, 240. 

It is competent for a national bank to purchase a note in 
favor of a third party, and thereby acquire incidentally a mort- 
gage on land which had been given to secure it; and the claim 
so evidenced may be incorporated with other indebtedness, and 
a new mortgage on real estate taken to secure the whole sum. J). 

Even if taking such security by the bank were wltra vires, the 
mortgage would not be coid, but only an offence against the 
United States, of which the mortgagor could not avail himself to 
defeat his own deed. Jd. 

Usurious interest previously received by a national bank in the 
course of renewals of a series of notes, terminating in one upon 
which suit is brought, cannot be pleaded by way of set-off or 
payment. Ib. 

3. The only remedy open to the party aggrieved is that prescribed by 
the act of congress, a separate action for double the interest 
paid by him. Jd. 


BANK STOCK, taxation of, 379. 


BASTARDY : 
1. It is not proper to join the mother of a bastard ehild with the 
state in a proceeding to fix the paternity upon the putative father 
State v. Collins, dll. 
2. A proceeding in bastardy being a civil action, either party has the 
right of appeal as a matter of course, under the rules prescribed 
for perfecting appeals in other civil cases. State v. Wilkie, 513, 


BETTERMENTS, 185. 
BIDDERS, impression among, 195. 


BILL OF REVIEW, 259 (6), 
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BONDS AND NOTES, 166, 168. 


BOND, sufficiency of, 141; on appeal, 393, 397; for title, 393 (2). 


300KS, production of, 341, 342. 


BOUNDARY, 226. 

BREACH OF TRUST, 147 (2). 

BURDEN OF PROOF, 5, 152 (3). 

CANVASSING BOARD, 337. 

CASUS OMISSUS, 278 (4). 

CAUSA LITIS, 248 (2). 

CHALLENGING JUROR, 585. 

CHARTER, when change in will release stock subscriber, 433. 
CHURCH, selling liquor near, 538. 

. 


CITY, 387, 573 (2); violating ordinance of, how charged in indictment, 


§22 (3). 
CLERK, power to take deposition, 342 (4). 
CLOUD UPON TITLE, when equity will interfere, 329, 332. 
CODE PRACTICE, 1S (11). 
CO-DEFENDANT TESTIFYING, 520. 
COLOR OF TITLE, 229, 479. 
COMMENTS OF COUNSEL, 17 (6), 576. 


COMMISSIONER OF AFFIDAVITS, 4835 (5). 
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COMMISSIONS TO GUARDIAN, 500 (3). 

COMMON CARRIER, 423, 429. 

COMMON DESIGN, evidence of, 81 (2) 

COMMUNICATION WITH PERSON DECEASED, 367 (2), 406, 482 
COMPETITION AMONG BIDDERS, 195. 


CONDEMNING LAND FOR RAILWAYS: 

1. The statutes relating to the appropriation and assessment of the 
value of land for railway uses, have taken away the common law 
remedy of trespass g.c, f.; and the damages alleged to have 
been sustained by the owner of lands thus appropriated, must 
be assessed in the manner preseribed in the general law, as con- 
tained in the Revised Code, ch, 61, § 10, unless special provision 
is made in the charter for that purpose. Jolloway v. R. R 
Cd,, 452. 


CONFEDERATE SECURITIES, 283, 284, 500 (6), 
CONFIRMATION BEFORE TITLE, 275 (2). 

° 

CONSENT REFERENCE, 221. 

- CONSIDERATION, 132 (2), 163, 313, 473. 
CONSIGNOR AND CONSIGNEE, 423, 429: 
CONSTRUCTIVE NOTICE, 81. 
CONSTRUCTIVE POSSESSION, 235. 
CONTEMPT : 


1, Where, at the instance of a party litigant, judgment of imprison- 
ment is rendered against the adverse party for a contempt in 


wilfully disobeying an order of court, the party aggrieved is en- 


titled to appeal. Cromartie vy. Com’rs, 211. 
2.. Under the act of 1 9, ch. 177, the court has no power to pun- 
ish a contempt already committed by an imprisonment of indeti- 
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nite duration ; but it may, by “proceedings as for contempt,”’ 
coerce obedience to any lawful order, by imprisoning the contu- 
macious party until he shall comply. 0. . 
3. Upon the principle that private interests must yield to those of the 
public,if the entire fund which can be raised by taxation within 
constitutional limits is required to meet the necessary expenses 
of an economical administration of the eounty government, @ 
statement of such facts, supported by proof, will be a due return 
to peremptory mandamus directing the county commissioners to 
levy and collect a sufficient tax to satisfy a judgment in favor of 
an individual creditor, Jb. 























CONTRACT : 
1. Where the charge is that the execution of a written contract to 
purchase land was procured by fraudulent representations, it is 
competent to show, in a court administering both law and equity, 
the accompanying acts and declarations of the parties dehors the 
writing, as illustrating and forming a part of the transaction. 
Knight y. Houghtalling, 17. 

Where the instrument and declarations are duly in evidence, it is 
competent to ask a witness to the transaction, who was to pay 
the expenses of giving possession of the land; his answer wil} 
not be necessarily the statement of an opinion, or conclusion of 
fact. Jb. 

3. It is also competent to show that other articles were sold at the 
same time with the land, and the price thereof included in the 
same consideration, as bearing on the question of fraud and in- 
dicating the inducements held out by the vendors to effect the 
trade. Id. 

It being alleged by the defendants that they were inveigled by the 
plaintiffs into the purchase of said land by false and fraudulent 
representation as to its area, advantages of situation, &c., it is 
competent to show that a hand-bill was exhibited by the agent of 
the plaintiffs under their directions, containing such misrepre- 
sentations ; and it is also competent to put such hand-bill in evi- 










to 











i= 









dence. Jb. 
5. Declarations of a joint contractor, shortly after the agreement 
was made, are evidence of its terms against his co-contractors. Jd. 






6. An admission in writing, under section 331 of the Code of Civil 
Procedure, that a letter is genuine, does not preclude comments 
by counsel as to the truth of its contents, suggested by its ap- 
pearance, the fact of its being written by an amanuensis, &c. ; 
but if such comments were improper, exception thereto, in order 
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to be available, on appeal, must be made before the court has 
given the case to the jury. Jd, 

7. False representations, reasonably relied on, and inducing a con- 
tract, vitiate the agreement so effected. J) 

8. An expenditure by the defendants of their own means, to put 
themselves in the condition in which the plaintiffs should have 
placed them, will not condene the fraud of the plaintiffs, so as 
to disentitle the defendants to relief; nor will ad/ relief be denied 
because the plaintiffs have made payments in part performance 
of their contract after the diseovery of the fraud. Jd. 

9. A party entitled to rescind a contract upon the purchase of land 

on the ground of frand must declare his intention as soon as 
fraud is discovered ; and when sued by the other party, after a 
number of years, for the foreclosure of a mortgage to secure the 
purchase-money, he cannot for the first time ask to rescind, but 
can only ask to deduct from his debt an amount sufficient to re- 
pair the consequenees of such fraud. Jb. 
The defendants’ right to such reimbursement is not barred by the 
statute of limitations applieable to an ordinary action for deceit, 
as their remedy is affected by retaining part of the money due 
by an unexecuted contract, the consideration for which has 
failed pro tanto. Ib. 


Under the code-practice a party is not restricted to the specific 


relief demanded by him, but may have any additional and differ- 
ent relief whieh the pleadings and facts proved, show to be just 
and proper. Jb. 

Where services are performed by one person for another under 
an express or implied contract that the party receiving the ser- 
vice will provide compensation in his last will, and the latcer dies 
without making such provision, an action will lie on a quantum 
meruit for the reasonable value of such services, freed from the 
operation of the statute of limitations, such action not being 
maintainable until after the death of the party liable. Miller v. 
Lush, 51. 

Where services are given in the mere expectation of a legaey, not 
founded on contract, no action can be sustained for their value 
when such expectations are disappointed. J. 

Where services are rendered for a series of years under no defi- 
nite contract as to duration, rate, or mode of compensation, other 
than that implied by law, the promise which the law implies is 
to pay for such services as they are rendered, and the statute of 
limitations begins to run then, or at least, from the end of the 
year in which they were performed. Jo. 
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In an action against an administrator for personal services ren- 
dered his intestate by the plaintiff, it appeared in evidence that 
the services were of considerable value and highly esteemed by 
the intestate, who declared his intention of compensating plain- 
tiffin his will; and further, that plaintiff had frequently de- 
clared that she was not working as a hireling: Held, that the 
evidence authorized an inference involved in the verdict of the 
jury, that the services were not gratuitous, but did not justify 
the finding, in effect, of a mutual understanding as to the terms 
and conditions of plaintiff ’s service, so as to remove the bar of 
the statute of limitations, Jd. 

In a suit brought by a wife against the administrator of her de- 
ceased husband for money “‘ advanced and lent ”’ to him during 
the coverture, where the marriage took place since the adoption 
of the constitution of 1868; Held, that the contract between 
them was not inconsistent with public policy, and therefore valid, 
the making thereof not being prohibited by the act of 1871-"72, 
ch, 193, and that the action could be maintained. George v. 
High, 99. 


. The policy of the courts in respect to the eriforcement of con- 


tracts of a husband With his wife, based upon valuable consider- 
ation, discussed by RuFFin, J. Jb. 


. Where two parties, having agreed upon an interchange of lands, 


execute a bond in the sum of four hundred dollars, conditioned 
to make title and give possession in pursuance of the agreement, 
and providing that in default of performance the disappointed 
party may sue the other and recover the sum of two hundred 
dollars and all damages, the instrument will be construed as a 
bond for the penal sum of four hundred dollars, to be void upon 
certain conditions, and in case of non-performance to secure two 
hundred dollars and damages. Morris v. Saunders, 138. 

As the holder of such bond has no option but to take judgment 
for the full penalty. to be discharged upon the payment of two 
hundred dollars and damages, the sum demanded is beyond the 
jurisdiction of a justice of the peace, Jb. 

Where in a contract for purchase of land, it is impossible fora 
vendor to comply strietly with his bond. to make title, and the 
vendee waives his right to annul, he must submit to the partial 
execution of its provisions so far as they can be carried into 
effect, and be content with a proper reparation in money for 
such as can not be performed. Hancock y. Bramlett, 393. 


See pages 168, 313, 492 (3). é 










620 INDEX. 





CONTRACT, time of, 104, 132, 


CONTRIBUTORY NEGLIGEN(QE, 310. 
CONVERSATION, 9. 


CONVERSION OF PERSONAL PROPERTY : 

1. In aut action for damages for the conversion of personal property, 
it is not error in the court to restrict the issues to an inquiry into 
the plaintiff ’s title, the act of conversion, and the injury ; under 
which issues all legitimate defences to the action are susceptible 
of proof. Rhea v. Deaver, 337. 

2. Nor is it error to refuse to charge that the immediate right of pos- 
session is not in the plaintiff, where the evidence tended to show 
that the property was used by another with the permission of 
plaintiff, and not as bailee. J6, 


CORPORATIONS : 


Any fundamental change in the i of a corporation relieves a 


non-assenting subscriber from liability upon his stock. Bank v. 
Charlotte, 433. 


CORPORATIONS, liability of officers, &c., 81, 82, 41], 485 (2, 
CORRECTION OF DEED, 240 (4). 
CORROBORATIVE EVIDENCE, 195. 


COSTS: 

1. Under the act of 1868-69, ch. 96, § 3, where 7er one sues in forma 
pauperis, no officer shall require of him any fee, and if success- 
ful in his suit, he shall recover nocosts. Boosheev. Surles, 90. 

2. The expenses of carrying to the asylum a prisoner found by the 
jury to be insane and unable to plead to the indictment, are no 
part of the costs of the prosecution against him, Neal v. 
Com’rs, 420. 

3. Where the prosecutor is taxed with the costs of a criminal pro- 
ceeding, it was held, that as to want of public necessity for the 
prosecution and the malicious motives prompting it, the finding 
of the court in which the trial was had, is conclusive; and it is 
immaterial whether the judgment against prosecutor be rendered 
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at the instance of the solicitor or the judge ex mero motu. Act 
of 1879, ch. 49. State vy. Adams, 560; and State v. Murdock, 598. 


See also Jones v. Mial, 597 ; and pages 159, 569. 


COSTS, bond for, 393, 397. 
COUNTER-CLAIM, 185 (4), 241 (5), 363. 


COUNTY COMMISSIONERS: 

1. Where the writ directed to the sheriff commands him to summon 
*“*the board of commissioners of Rowan connty, composed of 
D,”’ and others—(giving the names of the commissioners) the suit 
will be considered as one against the board in its corporate ca- 
pacity, and the names of the members treated as surplusage. 
Jones y. Com’rs, 278. 

2. It is not the duty of the county commissioners, individually or as 
a board, to revise upon appeal the allotment made by the ap- 
praisers of an execution debtor’s exemptions. 0. 

3. The duty of revising such allotment, which, under the former law, 
was incumbent upon tBe township trustees, devolved upon them 
as individuals, and it seems that a legislative transfer of corpor- 
ate duties only to the county commissioners was a casus omissus; 
which operated the discontinuance of any supervisory tribunal in 
the allotment of homesteads and other exemptions. Jd. 


See pages 211 (3), 379. 
CREDIBILITY OF WITNESS, 544. 


CREDITORS’ BILL: 

1, It is error to vacate an order admitting a creditor as a co-plaintiff 
of record in a creditors’ bill for an alleged ‘rregularity occurring 
before the personal representatives of certain deceased defend- 
ants had been brought in by the service of process, Long v. 
Bank, 354. 

2. The right of any creditor to become a plaintiff in such case rests 
upon the same ground as his right to sue alone, and the posses- 
sion of evidences of debt accompanied by a verifying affidavit, 
makes a prima facie case sufficient to warrant the order of ad- 
mission. 0. 

3. The practice of making one suit answer in place of many, is for 
the protection of the person administering the fand, and to se- 
cure the prompt settlement thereof. Jd, 
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4, A judgment creditor of a corporation caused an execution to issue 
which was returned unsatisfied, and he then brought a suit for 
himself and all other creditors against the corporation and its 
stockholders, demanding an account to ascertain the amount due 
upon unpaid stock, to pay debts of the corporation: Held to be 
a new and independent action, and not demurrable on the 
ground that his remedy was by proceeding supplementary to 
execution, or that complaint fails to specify the number of shares 
held by defendants. Bronson y. Ins. Co., 411. 

Where it is averred in the complaint that the defendants and oth- 
ers Whose names are not known are stockholders, and that it is 
impracticable from their great number to bring them all before 
the court: Held not demurrable for defect of parties. In such 
case ore may sue or be sued for all the others. 6. 


~ 
». 


See page 35 (3). 
CREDITS, proof of, 3 


CRIMINAL PROCEDURE, 534, : 


CURSING, indictment for nuisance in, ass, 


CURTESY, tenant by, 73. 

DAMAGES, 82 (3), 132 (3), 310, 337 (2), 423, 452. 
DECLARATIONS, 17 (5) 81 (2) 226, 585 (3). 
DECREE OF CONFIRMATION, a judgment, 399. 


DEED: 

1. Where the husband of a feme covert does not join ina conveyance 
of her land, and she is not privily examined as to her voluntary 
assent to the deed, the attempted conveyance is an absolute nul- 
lity ; and the vendee has no lien on the land, or right of action 
against the woman personally, for the purchase-money paid by 
him. Scott vy. Battle, 184. 

2. Such purchaser, being charged by implication of law with knowl- 
edge of the invalidity of his title, cannot maintain a claim for 
‘**betterments’’ under the act of assembly (Bat. Rev., ch. 17, 
§§ 262 a, et seq.), for improvements put by him upon the land, Jb, 
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3. One who acquires the estate of the first purchaser, under a mort 
gage sale, is affected with notice of the defect in the direct ehain 
of his title, and stands in no better plight as regards improve- 
ments. Jd, 


° . . 
4, While purchasers so situated cannot claim for betterments as such, 


they will be entitled to a fair allowance as an equitable counter- 
claim, to the demand of the real owner for the rents and profits 
of theland. Jb. 

5. Where the operative words of a conveyance were that the grantot 
**doth giye, grant, burgain, sell and convey unto the party of 
the second part all his household and kitchen furniture, to be 
theirs at his death, to have and to hold,” &c.; It was held 

(1) That such conveyance was an attempt to limit an estate in 
remainder in chattels, expectant upon the determination of @ 
precedent life estate reserved to the grantor ; 

(2) That the reservation of the life interest could not be disre- 
garded as inoperative by reason of its repugnancy to the estate 
conveyed to the grantor ; 

(3) That the partieular estate for Hfe absorbed the entire inter- 
est, and the limitation over was void ; 

(4) That parol evidence that the grantor put the grantees in 
possession of the property immediately after executing the deed, 
is inadmissible to affect the construction of such deed. Dail v. 
Jones, 221. ° 

6. Where, by the mistake or oversight of the makers of a deed, the 
same is incorreetly written, they have no equity to call upon the 
grantee to correct the mistake in the books of the register, as 
they have an ample remedy under Bat. Rev., ch. 35, §26; anda 
promise by the grantee to make such correction at his own ex- 
pense and trouble, would be nudum pactum. Oldham y. Bank, 
240. 


DEED, description in, 12. 

DEFECT OF PARTIES, 411 (2). 
DEFENDANT'S TESTIFYING, 520, 585 
DELIVERY, evidence of, 166. 

DEMAND, 441 (2). 


DEMURRER, 124, 203, 205, 278, 411. 
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DEVASTAVIT, 34 (1). 
DISCRETION OF JUDGE, 141, 585 (4) 
DIVIDEND IN PARTITION, execution in favor of, 399. 


DIVORCE AND ALIMONY: 

1. Where a wife alleges sufficient facts for a separation from bed and 
board, and also to obtain alimony makes the necessary affidavit, 
under Bat. Rev., ch. 37, §6, in reference to ‘the husband’s re- 
moval of his property from the state ; Held that it is not necessary, 
in order to get a decree for separation, to file another complaint 
six months after the time the facts (upon which alone the decree 
could be made) are alleged to have occurred. Scoggins v. Scog- 
gins, 347. 

2. Where in such case it is alleged and the jury find, that a drunken 
husband cursed his wife and drove her from his house, and by 
demonstrations of violence caused her to leave the bed-side of a 
dying child and seek safety and protection at a distance of sev- 
eral miles, a decree a mensa et thoro was properly granted. Act 
1871-"2, ch. 193, §36; Bat. Rev., ch. 37. Jb. 


DOCKETED JUDEMENT, 174 (5), 248 /4), 383. 


DOCUMENTS. production of, 341, 342. 


€ 


DORMANT JUDGMENT, docketing, 383. 
DUE DILIGENCE, 441. 
EJECTMENT, evidence in, 12, 104, 108, 195, 222 (4), 226, 229, 235. 


ELECTIONS: 

Where city authorities are authorized to order an election to ascer- 
tain the sense of the qualified voters upon a question, the regis- 
try of voters is only prima facie evidence of the number of 
votes cast, and the boardof aldermen may hear other evidence, 
and their finding, sustained by the court below, that a majority 
of all the qualified voters of the city have given their approval 
of the measure, is conclusive. Norment vy. Charloite, 387. 


ELECTION OF COUNT TO PROCEED ON, 434, 561. 
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ENCUMBRANCE OF HOMESTEAD, 96, 
ENDORSEE, 1, 3. 
ENTERING ON LAND, 566. 


ENTRY AND GRANT: 

1. Where A takes out a grant of land from the state in pursuance of a 
contract with B, that the latter shall share the land upon payment 
of a certain proportion of the expenses incurred in securing and 
completing the title, and B is let into possession of the land by 
consent of A, a trust in favor of B attaches to the estate, and he 
is entitled to an account of the proceeds of timber cut from said 
land and sold by A. Harrison vy. Emery, 161. 


EQUITABLE COUNTER-CLAIM, 1835 (4). 


EQUITY, 35 (3), 185 (4), 240 (4), 291, 329, 332, 456 (3). 
EQUITY OF REDEMPTION, 479. 
ESCROW, 230 (4). 


ESTOPPEL : . 

1. Where two or more successive actions are identical as to the par- 
ties, the alleged cause of action, the defences relied upon and the 
relief demanded, a judgment upon the merits in the first action 
will estop any and all parties from maintaining the subsequent 
ones. Tuttle y. Harrill, 456. 

2. Except in special cases, the plea of res adjudicata applies not only 
to points upon which the court was actually required to pro- 
nounce judgment, but to every point which properly belonged 
to the subject of the issue, and which the parties, exercising 
reasonable diligence, might have brought forward. Jb. 

83. Under the present system of pleading and practice, a party is 
conclusively presumed when sued in a second action on matters 
before litigated, to have set up in the former action all the 
equitable defences of which he might have availed himself to de- 
feat the legal title. Jd. 


See pages 35 (3), 218 (3), 230 (3), 272, 456. 
40 








EVIDENCE: 

1, Where a part of the conversation between a witness and one de- 
ceased is called out by the defendant on cross-examination, the 
plaintiff is entitled to all that was said in that conversation per- 
taining to the same subject matter of inyniry. Roberts vy. Robd- 
erts, 9. 

2. The defense of payment being one which confesses the cause of 
action and seeks to avoid it by new matter, the party setting it 
up must plead and prove it. Ellison vy. Riz, 77. 


Whether or not the loss of a paper has been sufficiently proved to 
admit parol evilence of its contents is a question for the court, 
but if the judge, not content with his ruling, leaves the matter 
to the jury, whose finding agrees with that of the court, there is 
no harm done, and therefore no error. Jb. 


. It is not error to refuse to charge that the failure to produce the 
subscribing witness to a note is evidence that it was never exe- 
cuted, when there is no evidence that there ever was a wit- 
ness. Ib, 

In ejectment, the plaintiff claimed under execution sale and 
sheriff’s deed, and the defendant under a homestead allotment; 
Held, (1) In order to show that the Jand was not exempt from 
execution, it is competent to prove by the plaintiff in the judg- 
ment on which the execution issued, the time when the debt was 
contracted, (without producing the evidence thereof) as an inde- 
pendent fact and collateral to the contract, which was between 
other persons than the parties to this suit. (2) Where the loss 
by fire of the execution under which the sheriff sold was shown, 
entries in the judgment docket of the levy, sale, &c., may be 
admitted and proved by the clerk who made the entries, as 
secondary evidence of the contents of the execution. And in 
such cases the -recitalin the sheriff’s deed is prima facie evi- 
dence of the existence and validity of the execution. Bat. Rev., 
ch. 14,§19. Dail y. Sugg, 104. 

6. Where the plaintiff sues for the possession of land purchased by 
him at a judicial sale, and the defendant asserts an equity at- 
taching to the estate by virtue of a distinct agreement that the 
plaintiff would buy the land for the defendant, and re-convey to 
him upon being reimbursed the sum bid and aceruing interest, 
it is competent, after evidence has been given of an express 
promise on the plaintiff’s part to purchase for defendant con- 
formably to such agreement, to show as a fact that there was a 
general impression among the by-standers at the sale that such 
an understanding existed, and that, in consequence, there was 
no competition among bidders. Cheek y. Watson, 195. 
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7. Such evidence of what the by-standers understood is also admissi- 
ble as corroborative of the defendant’s statement as to what was 
the actual agreement, Jb. 

S. The declarations of a deceased owner of land, locating an angle 
of an adjoining tract, is admissible, though the corner so estab- 
lished is coincident with one of his own boundaries, where both 
parties to the action place the corner in the declarant’s line, and 
it is immaterial to him at what point it is fixed. Mason v. Mc 
Cormick, 226. 

9 Upon an issue as to the defendant’s occupation of land in dispute, 
it is proper to introduce the record of a former suit by the de- 
fendant against the plaintiff and others for an injunction and to 
stay trespass, for the purpose of showing, by an affidavit made 
in that cause in behalf of the plaintiff therein, a deliberate ad- 
mission of such possession. Jd, ; 

10. Defendant moved for a continuance on account of the absence of 
a witness, and in his affidavit stated what he expected to prove 
by the witness; and to avoid a postponement of the trial the 
parties agreed that the affidavit should be read in evidence and 
have the same effect as if the fact stated was sworn to by the 
witness in open court, subject, however, to plaintiff’s right to 
contradict or explain; Held, that testimony was properly re- 
ceived to contradiet the statement made in the affidavit, (the 
statement being upon the material issue involved, and not rela- 
ting to collateral matters.) Rhea vy. Deaver, 337. 

11. When the plaintiff has exhibited an account fof services rendered 
the defendant, it is competent for him to prove that he was in 
the service of the defendant for a longer period than that charged 
in the account, and to explain that the excess was the equivalent 
of time lost while he wasin such employment. McPeters y. 
Ray, 462. 

12. It is also competent for a witness who testifies as to the value of 
the plaintiff’s services, to assign in suppert of his estimate that 
he had himself previously employed the plaintiff and paid him at 
that rate. 0. ' 

13. This court cannot consider exceptions to findings of fact as being 
against the weight of evidence. Jb. 

44. Whether the declarations of a prisoner are voluntary or induced 
by hope or fear, is a question of fact to be decided by the court 
below, whose finding is conclusive. And the mere fact of the 
prisoner’s making them while under arrest, is notin law sufti- 
cient to exclude his declarations otherwise freely made. Stéate y. 
Efler, 535. 
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Evidence was received without objection, and on the next day of 
the trial, a motion to strike it out on the ground of irrelevancy 
was refused; Held, noerror. It is matter within the discretion- 
ary power of the judge, and its exercise is not reviewable. Jb. 


See pages, 3, 12, 17, 52, 81 (2), 152, 166, 179 (2, 4), 222, 259. 
EXCEPTIONS, 218 (1), 275. 
EXCHANGING LAND, bond for, 138. 


EXCUSABLE NEGLIGENCE UNDER SECTION 133: 

1. On motion to set aside a judgment under section 133 of the Coile, 
it appeared that defendant’s case among others was set for trial 
on Wednesday of the third week of the term, of which his coun- 
sel had two weeks’ notice by a calendar, printed and distributed 
among the attorneys and litigants, and also published in a news- 
paper in the town where defendant resided and the court was 
being held ; on call of the ease, his counsel stated that defendant 
had mistaken the day and was absent attending to other matters, 
and the trial was postponed until the afternoon to allow time for 
the defendant to be sent for ; on the second call of the case, a 
trial was had, the defendant being séill absent but represented 
by counsel, and judgment was rendered against him ; Held, that 
his neglect was inexcusable. Henry v. Clayton, 371. 

2. Upon a motivn under C. C., P., § 133, to set aside a judgment taken 
by default, it appeared that the defendant was sick and unable 
to leave home when the summons was served, and to attend 
court; that at the time the summons was served the defendant 
expressed a doubt to the officer as to whether he was the person 
meant, and the officer promised that if upon inquiry he found 
that the summons was not intended for defendant he would no- 
tify him; Held, the motion was properly denied. Depriest v. 
Patterson, 376. 


EXECUTION : 

1, The purchaser of land sold under execution ts not entitled to an 
injunction to restrain another creditor from selling the property 
under an alleged prior incumbranece. Fox vy. Kline, 173. 

2. The sum bid for land at an execution sale is the measure of its 
value subject to all prior liens, and the purchaser cannot demand 
that the money paid by him shall be applied to the discharge of 
paramount incumbrances, Jb. 
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3. The lien of a docketed judgment is lost by delaying for more than 
ten years to enforce it by execution. 0. 

4. A party may have execution on his judgment, and at the same 
time prosecute an action on it under leave of court. McDonald 
v. Dickson, 248. 

See pages 93, 96, 104, 173, 291, 303, 399, 418. 


EXECUTION, distributing proceeds under, 418. 


EXECUTORS AND ADMINISTRATORS :' 

1. Where an administrator dies without having fully administered his 
intestate’s estate, an action will not lie by the next of kin for 
distribution against his administrator, but must be brought by 
an administrator de bonis non of the original intestate. Ham v. 
Kornegay, 119. 

2. Administrators declared against distributees upon a written con- 
tract without seal, conditioned for the refunding of their esti- 
mated shares in the estate, if the same be necessary for the pur- 
poses of administration, and allege a deficit in the estate by rea- 
son of the fact that they were obliged to take back certain prop- 
erty of the estate for which the purchasers had refused to pay ; 
Held upon demurrer, 

(1) That the foregoing constituted such special circumstances’ 
and manifested such diligence upon the part of the adminis- 
trators, as justified them in calling upon the distributees to 
refund, * 

(2) That the benefit conferred by the receipt of the money was 
a sufficient consideration for the promise to refund, 


(3) That it was not requisite that the complaint should set forth 
an ** account of the administration.”’ 


(4) That the sum demanded not being in excess of two hun- 
dred dollars, the justice’s court had jurisdiction. 

(5) That it was immaterial as to whether the return of the prop- 
erty by the purchaser to the administrator was before or 
after the execution of the paper writing by the distributees. 

(6) That as the instrument sued on was a simple contract, it 
was proper that the plaintiff should have demanded judg- 
ment for the exact amount of his claim, and no more, 
Lowery vy. Perry, 131. 

3. Held further, That, the action being on a contract made prior to 
the adoption of the code, and the plaintiffs declaring in assump- 


” 
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sitand asking damages, there could only be an interlocutory 
judgment and a writ of inquiry to ascertain the damages. 1b. 


4. A testator devised and bequeathed real and personal estate to his 
son for life, with a limitation over if he should die without issue. 
The executor was authorized to sell the land and invest the pro- 
eeeds for the benefit of those entitled to the estate. The execu- 
tor, having sold the land, turned over the purchase-money, in 
the year 1858, to the testamentary guardian of the son, and a 
part of it was lost by the insolvency of such guardian; Held, 

(1) That the executor should have invested the money in the 
purchase of other property or in public or private securities, as 
directed by the testator, and retained the substituted fund under 
his control, for the benefit of the parties entitled. 

(2) That he was guilty of a breach of trust in turning over the 
corpus of the fund to the guardian. 

(3) That the claim of the legatees against the executor was not 
barred by the statute of limitations, or by the efflux of time giv- 
ing rise to the presumption of a settlement. 

(4) That the contingent interest of the ulterior legateesshoulc 
be represented by making them parties to the action to secure 
the fund. Peacock vy, Harris, 146, 

5. The bond of an administrator whose appointment has been 
revoked may be sued on by his successor in office or by the next 
of kin, in case of his failure to account fairly for the assets that 
came to his hands. Nealy. Becknell, 290. 


6. Where it is admitted or proved that there came into the hands of 
an administrator assets belonging to the estate of his intestate, it 
is proper to order a reference to take an account of his adminis- 
tration of the same, unless some defense is interposed which bars 
the right to such aecount. Jb. 


See pages 35 (3), 51, 52, 99, 127, 313. 
EXEMPTION OF PERSONALTY, 159. 
EX MERO MOTU, 560. 
EXPECTATION OF LEGACY, 52. 
FAILURE OF CONSIDERATION, 16s. 
FALSE REPRESENTATION, 17. 


FEE, paid by guardian, 500 (4); of solicitor, 560 (2). 


© 
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FEE-SIMPLE, presumption of in state grant, 235 (2). 






FEME COVERT, deed of, 184. 








FIDUCIARY, negligence in, 283, 284, 







FINDING OF FACT BY COURT, 500 (1). 


FORBEARANCE, 441. 








FORCIBLE TRESPASS: 
1, To constitute the offence of foreible trespass, there must be aetual 
demonstration of force in excess of a bare civil trespase, as with 
arms, or a multitude ef attendants, so as to create or make im- 
minent a breach of the peace,—approving State v. Covington, 

70 N.C., 71. State y. Lloyd, 573. 
2. Whether the general doctrine, that ownership of land bounded 
upen a highway giving the owner the right to the soil to the 
center of the way, applies to the streets of a city--Quere. Jd. 














FORMER ACQUITTAL AND NOT GUILTY, pleas of, 585 (2). 





FRAUD: 
1. Where the defendant had given to the plaintiff his bond for the 
payment of money in consideration of a quit-claim deed from 
the latter to land alse claimed by the former, he cannot defend 
an action on such bond on the ground of a failure of considera- 
tion, in that, the plaintiff had no title to the land, without show- 
ing that, while in the exercise of due diligence on his part, he 
had been mislead by the fraudulent pretentions of the plaintiff 
to a title which he knew he did not possess. Foy v. Haughton, 
168. , 


See pages, 17, 81 (2), 258. 












GRAND JURY, 522. 







GRANT FBOM STATE, 161, 235. 





GUARDIAN AND WARD: 
1. One who conducts a suit as guardian or next friend of infants is 
not a party of record, but the infants themselves are the real 
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plaintiffs ; nor will any one who has an interest in the action 
hostile to that of the infants be permitted to conduct the same. 
George v. High, 113. 

2. A ward is entitled to demand of her guardian an annual statement 
of the manner and nature of his investments of her estate ; and 
the rejection, by the probate court, of such a demand, is the de- 
nial of a substantial right, which entitles the ward to an appeal. 
Moore vy. Askew, 199. 

3. The great depreciation reached by confederate securities in June 
and July, 1863, raises a presumption of a want of caution on the 
part of a fiduciary who collects well secured ante-war debts and 
invests the proceeds in such securities and calls for exculpatory 
evidence. Robertson y. Wall, 283. 


4. When the evidence shows that a guardian, without any sinister or 
selfish motive appearing, makes such an investment of funds 
arising from the collection of well-secured debts contracted be- 
fore the war, he will be exonerated from blame, upon showing 
that he had invested his own funds in the same way; that he 
acted upon the advice of experienced business men; that he failed 
after due trial to make private loans; and that the money re- 
ceived in July, 1863, was the balance of an entire debt, the other 


portions of which had been collected prior to 1863. Jb. 

». A father, though he be the guardian of his minor child’s estate, is 
not ordinarily permitted to charge for its maintenance, and, if 
able, he is himself bound to maintain his ehild; if not so, he 
must before applying any of his ward’s income to that end, pro- 
eure the sanction of the proper court, Burke v. J'urner, 500. 


. A guardian is not entitled to commissions on money collected and 
used by him in his own business, nor on debts of his ward paid 
to a firm of which the guardian isa member. Jb. 

. He should be allowed reasonable attorney’s fees, paid in good 
faith. 20. 

. Where one who is aware of the misapplication of trust funds by 
a guardian afterwards succeeds to that office, he is guilty of 
laches if he fails to charge the first guardian in his settlement 
with him with the sum so misappropriated. 6. 

Even though the cireumstances be such as to justify a guardian in 
reeeiving confederate currency for his ward in 1862, yet he is 
ehargeable with its value if he neglects to invest it, uses the 
greater part of itin his own business, and mixes it all with his 
own funds. Jd, 


See page, 258, 
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HANDWRITING, proof of, 166. 
HEIRS, words of limitation, 59. 


HIGHWAY, 573 (2). 


HOMESTEAD : 

1. A note or bond given for land is not a lien on the land for the 
purchase money, but no real property of the vendee is exempt, 
under the constitution of 1868, from sale under ezecution against 
him for payment of obligations contracted for the purchase 
thereof. Smith v. High, 93. 

2. Where land is sold at execution sale ‘‘ subject to homestead,”’ the 
purchaser takes it with the encumbrance. Barrett vy. Richard- 
son, 76 N. C., 429, approved. Wyche v. Wyche, 96. 


See pages 104, 248 (4), 278. 
HOMICIDE, 581, 585, 591. 
HUSBAND AND WIFE, contract between, 99, 184, 291, 492. 


ILLEGAL SENTENCE, 600. 


IMPEACHING STATEMENT MADE IN AFFIDAVIT, 337. 


IMPLIED PROMISE, 51, 52. 
IMPRESSION OF BY-STANDERS, 195. 
IMPRISONMENT FOR CONTEMPT, 211. 


IMPROVEMENTS, 185. 


IN CUSTODIA LEGIS, 491. 
IN FORMA PAUPERIS, appeal, 88; costs of suit, 90. 


INCUMBRANCE, 174. 


INDICTMENT : 
1, Where one is indicted for violating a city ordinance, the terms of 


“~ 
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the ordinance and the particular breach alleged, should be set 
forth. State v. Edens, 522. 

2. An indictment under the act of 1879, ch. 232, for selling spiritu- 
ous liquor within a certain distance of a church in Hyde county, 
cannot be supported by evidence of such a sale within the pre- 
scribed distance of a house conveyed primarily for educational 
purposes, with permission to hold divine service therein on suit- 
able oécasions, which is ordinarily used for a school-house, but 
in which there is preaching at stated intervals, State v. Midgett, 
538. 

3. The issuing a marriage license by a register of deeds in viola- 
tion of the statute (Bat. Rev., ch. 69, §5, 7,) is not an indictable 
offence. A penalty of two hundred dollars to any person suing 
for the same, is prescribed, and this particular mode of proceed- 
ing excludes that by indictment, unless the illegal act be done 
mala fide. (Section 107, chapter 32 of Battle’s Revisal discussed.) 
State v. Snuggs, 541. 

4. It is an indispensable requisite to an indictment for murder by a 
stroke or blow, that it should allege the infliction of a mortal 
wound, of which the deceased died. State v. Morgan, 581. 


See pages 506, 555, 564, 566. 
INFANT DEFENDANT, 258. 


INJUNCTION AND RECEIVER: 
1. Mere irregularity in the granting of an injunction will not render 
it a nullity so as to prevent the suspension of the statute of limi- 
tations, under sect.on 46 of the code, during the pendency of the 
injunction. Walton v. Pearson, 34. 


2. Where the jury find that the rebuilding of a proposed mill and 
dam would overflow and render useless the plaintiff’s land, and 
injure the health of his family, but thatthe mill would be a pub- 
lic convenience, pecuniary compensation is all that the plaintiff 
can claim, and an injuction against such erection wifl be refused, 
upon the principle that private advantage must yield to public 
benefit. Daughtry v. Warren, 136. 


3. An injunction will not be granted to restrain the erection of a 
planing mill and cotton gin (in process of construction) upon an 
allegation by plaintiff that the same, when completed, will ex- 
pose his premises to increased perils of fire, and that the noise, 
&e., will render his dwelling unfit for a residence. Dorsey v. 
Allen, 358. 
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4, The prior jurisdiction acquired by the pendency of a former action 
in which an injunction and receivership are sought, will exclude 
the interference of the court in another suit of which the princi- 
pal object is the same provisional remedies, Young v. Rollins, 
485. 

5. When a corporation has become extinct by legislative enactment, 
and its powers and property transferred to a new corporation 
substituted for it, the courts have no power, on an ex parte ap- 
plication, to appoint a receiver of the assets of the defunct cor- 
poration. Jb. 

6. An order appointing a receiver of the extinct eorporation eannot 

"properly be made except in a proceeding to which its successor 
or substitute isa party. Jb. 

7. The office of receiver should not be conferred upon a party to the 
cause. Jb, 

8. An affidavit upon which an application fora provisional remedy 
is based, is sufficiently verified when made before a commissioner 
for this state resident in another state, and authenticated by his 
official signature and seal. J0. 

9. When the defendants in an application for a provisional remedy 
meet the plaintiffs’ allegations by counter affidavits, it is compe- 
tent for the plaintiffs to support their original affidavits by others 
to the same effect and in reply to those offered by the defeud- 
ants. Jb, 


See pages 35 (2), 174 (3) 




















INSANE PERSON, expenses of carrying to asylum, 420, 






INSTANTANEOUS SEIZIN, 466. 


INTERCHANGE OF LAND, bond for, 138. 








INTEREST, 415, 441 (2). 







INVESTMENT BY GUARDIAN, 199. 


IRREGULARITY IN INJUNCTION, 35 (2). 







ISSUES, 69, 218, 272 (2, 3), 275, 296, 337 (2), 477. 





JOINING TORT AND CONTRACT, 205. 
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JUDGE’S CHARGE: 

1. Where there is a severance on the trial of defendants, and another 
party charged in the bill testifies in behalf of the accused, it is 
error, as indicating the opinion of the court on the facts, to 
charge that the very fact that the witness is included in the 
same indictment will impair his testimony, and that his testi- 
mony should not be plaeed on the same plane or footing with 
that of a witness of undoubted character who is disinterested. 
State v. Jenkins, 544. - 

2. An omission of the judge to charge that there is no evidence on a 
controgerted point, where there is no prayer for instructions, and 
no exception to the eharge until after the jury have rendered a 
verdict adverse to the appellant, is not assignable for error. 
State v. Nicholson, 548. 


See pages 77 (3), 337 (3), 576. 


JUDGE'S DISCRETION, 141, 585 (4). 


JUDGE'S POWER, 35 (4, 6), 500 (1), 560. 


JUDGE’S SIGNING JUDGMENTS, 258. 


JUDGMENT: 

1. Taking judgment upon a sealed obligation does not merge the 
specialty so as to estop the judgment creditor from bringing 
action on the administration bond of the defendant in the judg- 
ment, assigning as a breach a decastavit by the defendant and a 
consequent failure to pay the plaintiff’s claim. Walton v. Pear- 
son, 34 

2. The doctrine that equity will not upon the filing of a general 
creditors’ bill restrain a particular creditor, who has obtained an 
absolute judgment against an administrator, from proceeding 
against such administrator personally and his sureties, has no 
application to a case where such judgment creditor is the one to 
file the bill, thereby submitting his claim to the control and dis- 
position of the court. Jb. 

3. A judgment will not be vacated because sume of a number of 
infant defendants united in interest, appeared only by a guardian 
ad litem, appointed without process previously served on such 
infants. (See C. C. P., §59, for present practice.) Matthews v. 
Jouce, 258. 

4. The act requiring the signature of a judge to authenticate his 
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judgments and decrees is directory only, and such signature is 

not essential to their validity. Jb. 

5. A suecessful plaintiff cannot be made to forego the advantages of 
his victory because his opponent. defending in a representative 
eapacity, has fraudulently omitted to set up an available dvfense, 
if sueh failure was not the result ef collusion with the plain- 
tiff. Jd. 

6. To entitle a party to the revision of a Judgment on the gound of 

newly discovered evidence, the evidence must not be merely 

eumulative, nor such as ordinary diligence would have discov 
ered in time for the first trial, nor then in the possession of the 
counsel or agent of the party. Jd. 
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The docketing a dormant justice’s Judgment in the superior court 
does not have the effect of reviving it, bnt merely brings it within 
the operation of the rule applicable to original judgments im 
that court. ‘Before removal a new action is necessary to revive 
it. Williams vy. Williams, 383. 

Quere as to whether the transfer to the superior court should not 

be made before the dormancy of the judgment. Jb. 
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JUGDMENT UNDER CODE, 18 (12), 248 (4) Judgment Lien, 174 
(5), 248 (4). Judgment, action on, 248 (%): Judgment in Parti- 
tion, 399. Judgment nunc pro tunc, 415. Judgment, estopel, 
456. Judgment affirmed, no errors, &c., 591, 592. Docketing 
Justiee’s 383. Judgment against eounty, 211 (3). 













JUDICIAL SALE: 

1. It is error to order the making of title to property disposed of at 

a judicial sale, prior to the commissioner's report of such sale, 
and its confirmation. Alexander v. Robinson, 275. 

2. Where land has been ordered to be disposed of at a judicial sale, 
it is im custodia legis until title has been made to the purchaser 
under the sanetion and direction of the eourt. Kemp vy. Kemp, 
491. 
See pages 275, 313, 492, (3, 4). 













JURISDICTION : 
1. When a case, commenced wrongfally before the clerk, gets into 

the superior court by appeal or otherwise, and the latter has ju- 
risdiction of the whole cause and can proceed to its determina- 

tion, it will do so, and make all amendments of process needful 

to give effectual jurisdiction ; but where a complaint which states 

matters properly triable in the probate court is amended in the 
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superior court on appeal by engrafting new matter cognizable 
only by the superior court im term, a demurrer by a defendant 
averring a defect of jurisdiction over such matter, was properly 
sustained. Capps v. Capps, 408, 

2. The act of 1879, ch. 92, does not apply to proceedings pending at 
the date of its ratification; hence in a bastardy proceediug pend- 
ing in 1878 and tried in 1881, the superior court was uot restricted 
to the fine imposed by that act upon a defendant against whom 
the issue was found, State v. Ingram, 515. 

3. The act of 1879, ch. 92, does not apply to proceedings pending at 
the date of its ratification ; hence the superior court was not re- 
stricted fu its jurisdiction and power to punish by fine or im- 
prisonment or both, defendants convicted of assaults, &c., upon 
indictments found prior to that act. (Review of the statutes in 
reference to criminal jurisdiction, by ASHE, J.) State y. Watts, 
517 . 

4. The superior, inferior and criminal courts have jurisdiction of ali 
offences, whereof exclusive jurisdiction is given to justices of the 
peace, if some justice shall not within six months after their com- 
mission have proceeded to take cognizance of the same, Act !881, 
ch. 210. And if the prosecution originated in any of said courts 
before the expiration of the six months, objection to the juris- 
diction mst be taken as matter of defence upon plea of not 
guilty. State v. Reaves, 553. 


5. Although, on trial of an indictment for assault with intent to com- 
mit rape, the jury find the defendant guilty of the assault only, 
yet the superior court having jurisdiction of the offence charged, 
can proceed to judgment upon conviction of the subordinate mis- 
demeanor. J6. 


6. One who fails to obtain license to carry on a trade, &c., is guilty 
of a misdemeanor under section 32, schedule B, of the revenue 
act of 1879, punishable by fine not exceeding twenty dollars, or 
imprisonment not exceeding thirty days; and a penalty not to 
exceed twenty dollars is also imposed, to be recovered by the 
sheriff before a justice of the peace, And in such case the supe- 
rior court has jurisdiction of the misdemeanor under the act of 
1881, ch. 210, (see State v. Reaves, ante, 553,) but the punishment 
must not be greater than that preseribed by said section 32. 
State y. Clarke, 545. 

See pages 132 (4), 138 (2), 205 (3), 272 (3), 363, 485 (1). 


JUROR : 
1. One is not disqualified under section 229g of the Code to act asa 
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grand juror in the criminal court of New Hanover county, by 

reason of his having a civil suit pending in another court of the 

county ; and it was not error to refuse to quash an indictment 
fonnd by the grand jury of which he wasa member. Svéate vy. 

Edens, 522. 

2. On a trial for murder, a juror stated, in reply to the question 
whether he had formed and expressed an opinion as to the guilt 
or innocence of the prisoner, that he bad, and the prisoner chal- 
lenged him for cause; thereupon the court suggested to the 
prisoner’s counsel to ask the juror, whether the opinion express- 
ed was that the prisoner is guilty, which counsel declined to do, 
and the challenge was disallowed: Held nocrror, In such case 
an opinion expressed constitutes good cause of challenge for 
that party only against whom the bias exists, and it is incum- 
bent on him who chalienges to show himself to the party likely 

State v. Efler, 585. 






















to be prejudiced. 





JUSTICE’S WARRANT: 
1. A justice’s warrant charging the defendant with an offence pun- 
ishable by statute, which concludes “‘contrary to law” is defee- 

tive. The particularity required in indictments cannot be dis- 

pensed with in warrants, and hence in this case the conclusion 











against the statute was necessary. State v. Lowder, 564, 





2. The omission of the words, ** unlawfully and wilfully,” in a jus- 
tice’s warrant charging the defendant with a violation of the act 
in reference to entering on land of another after being forbid- 
den, is a fatal defect. State vy. Whitaker, 566. 








JUSTICE’S JUDGMENT, docketing, 383. 






LACHES, 147 (1), 500 (5). 








LANDLORD aND TENANT: 
1. Atenant from year to year is entitled toa written or verbal notice 

to quit, to be given three months before the expiration of the 

current year; & mere demand for possession is insnfficie.t. But 

where the tenant disclaims to hold as such, a notice to quit is not 
necessary and need not be proved ina summury proceeding in 












ejectment. Vincent y. Corbin, 108. 






2. Under the act of 1876-'77, ch. 283, the landlord's lien extends to 
and includes the costs of such legal proceedings as are necessary 
to recover his rents; and as all the crops are his until such lien is 
duly discharged, the tenant has no property therein which he 
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can claim as his constitutional exemption, as against such costs. 
Slaughter vy. Winfrey, 159. 


LARCENY: 

1, All felonious stealing being now reduced by statute (Bat. Rev., ch. 
32, § 25,) to the grade of petit larceny, that offence no longer ad- 
mits of accessories. State v. Tyler, 569. 

2. Areceiver of stolen goods not being an accessory after the fact, in 
the present condition of our law, the solicitor is not entitled un- 
der the act of 1873-4, ch. 170, toa fee of ten dollars upon his 
conviction, Tod. 


3. Where, upon application of the defendant to retax the costs, the 
solicitor’s fee is reduced from ten dollars to four, the solicitor has 
no right to appeal, the state having no interest inthe result Jb. 


See page 561. 
LEAVE TO SUE, 248 (1), 259 (6). 
LEGACY, expectation of, 51. 
LIABILITY OF BANK OFFICER, 82 (3). 


LICENSE TO CARRY ON TRADE, indictment, 555. 


LIEN, of landlord, 159; of judgment, 174 (5), 418; for purchase money, 
184, 466; prior lien, 174 (4). 


LIQUOR SELLING, 538, 
LOST RECORDS AND PAPERS, 77 (2), 104 (2). 
MANDAMUS: 
Mandamus is not nowa prerogative or extraordinary writ, but a 
writ of right, to be used as ordinary processin any case to which 
it is applicable. Haymore vy. Com’rs, 268. 
See page 211 (3). 


MARRIAGE LICENSE, illegal issuing, 541. 


MARRIAGE SETTLEMENT, 492 (2). 
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MARRIED WOMEN: 

1, A married woman will be considered as discovert quoad her sep- 
arate estate, only to the extent of the powers expressly con- 
ferred upon her in the deed of settlement, and her powers will 
not be extended by implication. Kemp v. Kemp, 491. 

2. Where the purchaser of the land of a feme covert sold under an 
order of court has satisfied the trustee of her separate estate by 
surrendering a claim held by him against the trustee individually, 
and the latter has agreed by parol with his cestui que trust to 
convey her a tract of landin discharge of the purchase money 
which should have come into his hands, and put her in posses- 
sion of such land, the contract is not enforceable against the 
feme covert—especially when the separate estate is limited over 
to other persons after the feme covert’s death, Jb, 

3. In such case, if the purchaser acted in good faith as regards his 
actual intentions in paying the trustee by a cancellation of the 
latter’s indebtedness, he will, upon paying to the married woman 
the amount of his bid, be subrogated to her title to the tract of 
land acquired from the trustee. Jb. 


Deed of, 184. 
MASTER AND SERVANT, 51, 462. 
MEASURE OF VALUE, 174 (4). 
MERGER, 34 (1). 


MILLS, injunction against building, 136. 


MINISTERIAL ACT, 141. 


MISDEMEANOR UNDER REVENUE ACT, 555. 


MISTAKE, 240 (4). 


MORTGAGE : 

1. An assignment of a mortgage in terms which do not profess to act 
upon the land, does not pass the mortgagee’s estate in the land, 
but only the security it affords to the holder of the debt. Wri 
liams vy. Teachey, 402. 


2. Where a mortgage on iand is given to one who has advanced the 
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purchase money therefor, and exeeuted at the same time with 
the deed which confers title on the mortgagor, the making of the 
two deeds is considered as but one transuetion ; the seizin of the 
mortgagor is but an instantaneous one, to which prior encam- 
brances on his estate will not attach ; but the mortgage to secure 
the purehase money will take precedence of all other liens or 
encumbrances. Moring vy. Dickerson, 466. 

3. Although a mortgage deed with unexecuted trusts is not color of 
title so as to give effect to a seven years’s adverse possession un- 
ler it, yet the mortgagee’s actnal possession of the land for ten 
years after default raises a presniption of a release of the equity 
of redemption—and a discharge of the secured debt and a re- 
conveyance would be presumed by a similar possession in the 
mortgagor. Edwards y. Tipton, 479. 


See paye 240. Mortgage sale, purchaser at, 185 (3). 


MOTIONS: In the canse, 173, 174; to issue execution, 348 (3); under 
section 133 of the Code, 371, 376. 


MURDER, 581, 585, 591. 
NATIONAL BANK, 240. 


NEGLIGENCE : 

1, Notwithstanding the previous negligence of the plaintiff, if at the 
time when the injury was committed, it might have been 
avoided by the exercise of reasonable care and prudence on the 
part of the defendant, an action will lie for damages. Guater 
v. Wicker, 310. 

In an action for damages against a railway company to recover 
the value of goods lost by the alleged negligence of the defend- 
‘ant, it appeared that after the arrival of the goods they were 
placed on a platform at the depot for the convenience of delivery 
to consignees, 1nd remained there for nearly two dags ; notice of 
their arrival was given the plaintiff who paid the freight charges 
with full knowledge of the place of deposit, but failed to re- 
move them on account of his inability at the time to procure the 
services of city draymen for that purpose, and in the afternoon 
of the second day they were destroyed by fire, together with 
much of the defendant's property ; Held, 


(1) There was a delivery in law of the goods to the plaintiff 
consignee, which exonerated the defendant company from lia- 
bility as warehousemep. 
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(2) The fact that the fire originated in a steam cotton compress, 
erected on the company’s premises with its permission but not 
under its control, does not constitute negligence in the defendaat, 
the permission to erect the same not being the proximate cause 
of the injury sustained by the plaintiff. Chalk v. R. R. Co., 423. 

8. Goods bought and paid for were delivered to a railway company, 
whose bill of lading was execnted to the vendor acknowledging 
the receipt of the goods to be conveyed to the vendee ; Held, 
that the contract for transportation is in legal effect with the 
vendee, and the company liable to him for non-delivery of the 
goods, In such case the title vests in the vendee purchaser, and 
a delivery of the goods tothe carrier is a delivery to the pur- 
chaser himself. Gwyn v. 2. R. Co., 429. 

4, Where one through his agent sells goods to another, and they are 
shipped to the purchaser, the agent has no right to stop the 
goods tr transitu, because his principal owes him on account of 
money advanced in the purchase of the goods. Jb. 


See pages 283, 284, for negligence in guardian. 
NEGOTIABLE INSTRUMENT, 116. 
NEWLY DISCOVERED EVIDENCE, 259. 
NEW MATTER, 205. 
NEW PROMISE, 1, 127, 152 (: 
NEW TRIAL, 477, 576. 
NOLLE PROSEQUI, 534. 


NOTES AND BONDS: 


1. An instrument in the form of a promissory note, with a seal at- 
tached, has all the qualities of negotiable paper, in this state. 
Pate v. Brown, 166. 


2. The production of such a paper, supported by proof of the hand- 
writing of the obligor, is sufficient evidence of delivery and of 
the ownership of the holder, Jb. 


3. An obligor in a bond pledged himself to be responsible for the 
payment of a note, setting out in said bond the names of the 
payer and payee, the amount and date of the note and for what 
it was given, when due and payable and the rate of interest ; 
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Held (upon demurrer that no obligee is named) the payee is 
pointed out with sufficient certainty as the obligee with whom 
the contract is made. Leach vy. Flemming, 447. 

4. An unsealed note which upon its face states a consideration, or to 
be for ** value received,” furnishes proof prima facie of a consid- 
eration to support it. Stronach v. Bledsoe, 473. 

See pages 1, 3,122. Note for purchase money of land, not a lien on 
the land, 93. 


NOTICE, 81. 

NOTICE TO QUIT, 108. 

NOTICE OF DEFECTIVE TITLE, 185. 
NUDUM PACTUM, 240 (4). 


NUISANCE : 

1, The defendant was charged in a common law indictment with a 
nuisance by obstructing a street, in that, he kept a market cart 
standing in the street for an hour and a half, and the jury ren- 
dered a special verdict finding that he was notified to remove 
the same but refused; that he and numbers of other persons 
were accustomed to occupy places on the street with their carts, 
selling vegetables,-&c., but that it was contrary to the municipal 
regulations, and that notwithstanding the alleged obstructior., 
there was the usual passing of vehicles and foot-passengers ; 


Held, not to be a nuisance per se, State v. Edens, 522. 


2. The continued and public use of profane oaths, frequently and 
boisterously repeated, though on a single occasion and but. for 
the space of five minutes, is indictable as a public nuisance. 
State v. Chrisp, 528. 


See pages 136, 358, for injunction against nuisance. 
NUNC PRO TUNC JUDGMENT, 415. 
OBLIGOR AND OBLIGEE, 447. 
OBSTRUCTING HIGHWAYS, 522, 573 (2) 


OFFICERS OF BANK, liability of, 81, 82 








OPEN AND CONCLUDE, right to, 3, 367 (1), 473. 
OWNERSHIP OF NOTE, 166. 

PARENT AND CHILD, 500 (2). 

PAROL EVIDENCE, 77 (2), 222 (4). 

PAROL TRUST, 195. 


PARTIES, 113, 119, 147 (4), 278 (2), 354, 411, 485 (3) 


PARTITION : 

1, Plaintiffs ask for sale of land for partition, defendants insist that 
actual partition would be more advantageous; the tract contains 
one hundred and forty acres encumbered with a dower interest, 
only fifty of which are fit for cultivation, but much worn and 
wasted; the supply of wood is insufficient for all the tenants, of 
whom there are seven in number, and one of the shares to be 
sub-divided into seven others if actual partition be made, which 
witnesses testify would be aninjury to all; Held, that the decree 
for sale was proper. Trull vy. Rice, 327. 

2. In partition, where one lot is charged with the payment of a sum 
of money, there is no law, (except the act in reference to minors, 
Bat. Rev.} ch. 84, §9,) suspending the payment until the lot falls 
into possession ; and a decree confirming the report of commis- 
sioners in the proceeding is such a judgment as will warrant 
the court in issuing a vend. ex, against the lot charged. Turpin 
v. Kelly, 399. 


. Where land is sold under several executions, some issuing for the 


collection of personal debts of the land-owner, some to enforce a 
lien for equality of partition, the latter claims are entitled to 
priority in the distribution of the proceeds, Thompson v. Peebles, 
418. 

. Until the discharge of such lien foy equality of partition, the share 
of the debtor in the land liable to the satisfaction of his general 
engagements cannot be known, Jd. 


PARTNERSHIP, 156, 462 (4). 
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PAUPER: Appeal by, 88; suit by, without costs, 90. 
PAYER AND PAYEE, 447. 

PAYMENT, 77 (1), 122, 152. 

PENAL BOND, 138. 


PENALTY, for illegal issuing marriage license, 541; for failure to ob- 
tain license to carry on trade under revenue act, 555, 


PERJURY: 
Where the putative father is indicted for false swearing on his own 


behalf in a bastardy proceeding, under a bill which describes. the 
cause as constituted between “‘the state as plaintiff and the said 
J. C, as defendant,’”’ and the record of the cause, put in evi- 
dence by the solicitor, shows that the mether of the chikl was 
joined with the state as a party, there is no material varianee. 
State y. Collins, 511. 


PERSONAL PROPERTY EXEMPTION, 159. 
PETITION TO REHEAR, when to be filed, 593. 


PLEADING: 

1, A demurrer to a eomplaint in a proceeding for account and set- 
tlement, which assigns as cause, that a certain Justice’s Judgment 
was dormant, and that the plaintiff had no right to have th« 
same docketed in the superior eourt, is insufficient cn the ground 
of irrelevaney to defeat plaintiff ’s action. Bacon vy. Berry, 124 

. The statute of limitations, relied on as a defence, must be pleaded 
in the answer, and not set up by demurrer. Jb. 

A general demurrer that the complaint (or answer) does not set 
forth facts sufficient to constitute a cause of action (or defence) 
was properly overruled. Bank v. Bogle, 203; See also Jones v. 

Com’ rs, 278. 

A demurrer precedes an answer, and cannot be put in after it, 
without leaye obtained to withdraw the answer. Finch v. Bas- 

kerville, 205. 

5. An application for the partition of land, joined with a demand fo1 
an account of the rents and profits, from certain tenants in com- 
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mon, alleged to have been in exclusive possession, and to have 
converted such rents and profits to their sole and separate use, 
is nota joinder of a demand in fort with one arising on con- 
tract. Jb. , 

6. Where the court has eognizance of the cause made by the com- 
plaint as first filed, the jurisdiction will not be ousted by an 
amendment averring additioual matter whieh the court is not 
competent tu consider; but such new matter should be disre- 
garded as surplusage. Jb. 

. Acounter<laim cannot be asserted in a justice’s court, the amount 
of which exceeds the jurisdiction of the justiee. Boyett v. 
Vaughan, 353. 

. A plaintiff cannot eet up a counter-claim in reply to a counter- 
claim asserted by the defendant. Jd. 


See pages 77 (1), 132 (3), 241 (5), 248 (3), 278, 408, 411. 
POSSESSION, 229. 
POWER, 62. 


PRACTICE : 


1. The party who asserts the affirmative of an issue has the right to 
open and conclude the argument; henee the defendant who 
pleads payment of the note sued on (admitting its execution) 
being the affirmant, the onus is uper him to show payment, and 


he is entitled to open and conclude. Love vy. Dickerson, 5. See 
also Syme v. Broughton, 367, Stronach y. Bledsoe, 473. 

Where the facts of a case are to be passed on by the judge, an 
omission to find upon an issue claimed to be raised by the plead- 
ings is not assignable for error, unless the judge was requested 
on the trial to pass upon such issue or his failure to do so then 
called to his attention. Bryant v. Fisher, 69. 


. Where a question of law is improperly left to the jury and they 
deeide it correctly, the verdict cures the errerof the court. Vin- 
cent vy. Corbin, 108. 

4. The decision ef a judge below, either at chambers or in term, 
upon the question of the sufficiency of an indemnity bond exe- 
cuted in compliance with his order, is not reviewable on ap- 
peal ; no notice is required ia such ease, nor is the judge concluded 
by the action of the clerk by whom he directed the bond to be 
approved, The act is ministerial and the power exercised dis- 
eretionary. Sternberger y. Hawley, 141. 
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One of a number of contesting claimants to a fund raised under 
execution cannot maintain an independent action to support his 
claim, but must proceed by motion in the original cause of 
which such execution is the result. Fox v. Kline, 173. 

A motion in the cause, and not a distinct action, is also the proper 
means of compelling the sheriff to make title to the purchaser at 
the execution sale. Jb. 

. Under the present practiee it is not neeessary to obtain leave of 
the court in order to bring an action in the nature ofa bill of re- 
view. Matthews v. Joyce, 258. 

It is against the practice to sever the facts of a demand in the 
complaint and enter Judgment for one portion, and order a ref- 
erence to ascertain the amount of the other portion for judg- 
ment as tothat. Depriest v. Patterson, 376. 


When, upon a review of the record sent up to this court, the con- 
tending allegations of the parties in the court below do not ap- 
pear to have evolved any issue, a venire de novo will be awarded 


in order that there may be a repleader. Brown y. Cooper, 477. 
. The findings of the judge of the superior court on questions of 
fact properly submitted to his decision, in a canse of purely legal 
eoguizance, are as inviolable as the verdict of a jury, and can- 
not be reversed on appeal. Burke y. Turner, 500. 
See pages 18 (11), 70 (3), 77 (2), 179, 205, 208, 248 (1), 354. Practice 
under reference, 114, 115. 


PRESUMPTION OF PAYMENT, 3. 

PRIMA FACIE EVIDENCE, 104, 387, 473. 

PRIOR LIEN, 174 (4, 5). 

PRIORITIES IN EXECUTION, 418, 466. 

PROCESS, 258, 268 

PRODUCTION OF BOOKS AND DOCUMENTS: 

3, Where an administrator of an agent for negotiating and applying 

proceeds of county bonds, is sought to be examined under sec- 
tions 332-341 of the Code, and such administrator as bank eashier 


kept his ifitestate’s aceounts, an order to produce the books of 
the bank, and also such bonds as belong to the intestate, or were 
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found among his effects after his death, aside from pre-existing 
provisions of law, is regular and proper under section 331 of the 
Code. Com’rs vy. Lemly, 341. 

2. Assuch books and bonds are sufficiently described in the order, 
they must be produced, notwithstanding any vagueness in the 
description of other documents, and the administrator may then 
defend himself against any further enforcement of the order. Jd, 








PROFANITY, indictment for nuisance in, 528. 








PROMISE TO CORRECT DEED, 240 (4). 







PROSECUTOR, taxed with costs, 560, 598. 







PROVISIONAL REMEDIES, 485. 






PUNISHMENT, 515, 517, 555, 600. 





PURCHASE, of land snbject to homestead, 96, 185, 491 ; under contract 
of sale, 393 (2); for defendant in exccution, 195; at execution 
sale, 174, 291, 303. 









RAILWAYS, appropriation of land, 452; negligence of, 423, 429, 485 (2). 


See also Injunction and Receiver. 





RECEIVER, 435 










RECORD OF FORMER SUIT, 226 (2). 





REFERENCE AND REFEREE : 
1. A referee under the Code should report in writing all the testi- 
mony taken by him and file copies of all documents adduced in 







evidence and considered by him. Com'rs v. Magnin, 114, 





2. Referees should exercise their own judgment in taking and mak- 


=. 





ing up accounts which they are required to state ; not merely 
adopt a statement made by other parties ; and i seems that the 
items should be given in detail, and not simply the result of an 






adjustment of them. Jd, 





3. When exception is taken to the failure of a referee to report evi- 
dence the omission may be supplied by an order for its produc- 
tion, if it has been preserved in writing, but when it has not 
been so preserved, u recommittal of the report becomes neces- 

1b. 









sary. 
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4. Where the court orders a compulsory reference to state an ac- 
count, an appeal dves not lie from an order recommitting the 
repoit of the referee for the correction of errors and irregulari- 
ties, Jb. 

5. Itis irregular to proceed with a reference to state an account 
while there are matters of defense left open which, if sustained 
by evidence, will bar the claim to have such aecount. Sloan v. 
McMahon, 296. 

Under this rule, where the defendant's answer calls for an ac- 
count, and the plaintiff replies a full settlement heretofore of 
all matters of account between the parties, it is proper for the 
court to submit to the jury the issue raised by the replication 
before ordering a reference to take the account demand- 
ed. Jb. 

Such action on the part of the court decides no substantial right, 
and is not the subject of an appeal. Jd, 

3. Upon a consent reference to try a cause, the question as to whether 
a'l the issues raised by the pleadings are to be considered, de- 
pends upon the extent of the agreement of the parties, and be- 
ing a matter of fact, the finding of the court below is conclusive. 
Barrett v. Henry, 321. 

Whatever may be the scope or character of such reference, an ap- 
peal will not lie from an order of re-referenee. Jd. 


Distinction between a reference to state an account preparatory 


to trial, and the trial of a cause by a referve under the Code, 
pointed out by RurFr1n, J. Jd. 

11, An order of reference to state the accounts of a co-partnership 
between its members will not be reversed, as having been pre- 
maturely made before the existence of such co-partnership has 
been established, when no exception was taken at the time when 
the reference was made; wher the right to a jury trial as to the 
existence of such association was expressly reserved in the order 
of reference; the co-parinership being admitted in the answer, 
as toa single transaction, and the verdict afterwards rendered 
on the question reserved being in affirmance of the plaintiff ’s 
claim as to the existence of the co-partnership. MePeters v. 
Ray, 462. 


See pages 299, 376 (2). Reference to Arbitrators, 69, 70. 


REFUNDING BOND, 131, 132. 


REGISTER OF DEEDS, illegal issuing marriage license, 541. 
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REHEAR, when petition to be filed, 593. 
RELEASE OF EQUITY OF REDEMPTION, 47% 
RELIEF DEMANDED, 18 (11). 

REMAINDER IN CHATTELS, 222. 

REMOVAL OF CAUSE: 

Pending the removal of a cauze from one county to another and 
before the depo-it of the transeript, it is comp: t-nt for the clerk 
of the former county to take the examination of parties under 
tiie Revised Code, ch. 31, §72, und the Code of Civil Procedure, 
§ 332-341, (correcting the intimation in S'rudwick v. Brodnaz, 83 
N. C., 401.) Com’rs vy. Lemly, 341. 

REPLEADER, 477. 

RES ADJUDICATA, 456. 

RESCINDING CONTRACT, 17 (9). 
RESERVATION OF LIFE ESTATE, 222. 


RETAILING, 53s. 


REVENUE ACT, indictment under, 555. 


REVERSIONARY INTEREST, 248 (4). 


REVISION OF HOMESTEAD ALLOTMENT, 278. 


REVISION OF JUDGMENT, 259. 


REVIVING JUDGMENT, 383 


RIGHT TO OPEN AND CONCLUDE, 5, 367 (1), 473. 


ROYAL GRANT, fee simple presumed, 235. 


RULE IN SHELLY’S CASE, 59, &. 
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SALE UNDER DECREE, 275 (2), 313. 


SECONDARY EVIDENCE, 104 (2). 


SECTION 133, see pages 371, 376. 

SECTION 343, see pages 367 (2), 406, 482. 
SEIZIN, 466. 

SEPARATE ACTION, 241 (6). 

SEPARATE ESTATE, 492. 

SERVICES, value of, 462 ; rendered testator, 51. 
SET-OFF, 241 (5). 

SHARES IN BANK STOCK, taxation of, 379. 
SHELLY’S CASE, 59, 62. 


SHERIFFS, 174 (2), 420; application for advice in distributing proceeds 
of sale under s+veral executions, 418. 


SIGNING JUDGMENTS, 258. 
SLIGHT EVIDENCE, of concert to defraud, 81 (2). 
SOLICITOR, 534, 560, 561 ; fee of in lareeny and reeeiving, 569 (2). 
‘“*SPECIAL CIRCUMSTANCES,” 132 (1). 
SPECIFIC PERFORMANCE. 393 (2), 492 (3, 4). 
STATUTE OF LIMITATIONS : 
1. The endorsce of a note given in 1862 cannot rely upon a verbal 
promise to pay the same, made to the agent of such endorsee in 


1879, in order to repel the statute of limitations. Pool vy. Bled- 


soe, 1. 
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2. Where credits endorsed on a bond are relied on to repel the stat- 


utory presnmption of payment, it is necessary for the plaintiff 
to establish by proof, aliunde the entry of payment, that the 
same was made before the presumption arose. White v. Bea- 


man, 3. 


3 Payment on a bord within ten years after it falls due by the as- 


signee in bankruptcy of one of tiie obligors, repels the presump- 
tion arising from the lapse of time. Belo v. Spach, 122. 


4. Plaintiff commeneed action in 1879 for services rendered in 1875 


i 


— 





to defendant’s intestate, and, to repel the plea of the statute of 
limitations, testified that in November, 1875, he told the admin- 
istrator that the deceased owed him $56; that the admini-trator 
never said whether he would pay it or not; that this was re- 
peated several times, but that the administrator persisted in say- 
ing nothing: Held, 

(1) That plaintiff ’s claim was barred by the statute of limitations ; 
(2) That what occurred between the parties was not such a revog- 
nition of a subsisting claim as would repel the bar of the statute, 
and even if it were, would be ineffectual unless in writing, under 
section 51 of the Code. 

(3) That plaintiff ’s claim derived no aid from the act of 1881, ch. 
80, allowing to admissions of administrators and executors the 
effect of an act‘on commenced in preventing the operation of 
the statute of limitations. Flemming vy. Flemming, 127. 

Where suit is brought upon a bond given in November, 1868, no 
acknowledgment or promise will be received as evidence of a 
new or continuing contract, whereby the bar of the statute of 
limitations will be upheld, unless the same be in writing. Riggs 
v. Robe. te, 151. 

An unaccepted offer to discharge the bond by a conveyance of 
land, is not such a recognition of a subsisting liability as in law 
will imply a promise to pay the debt, Jd. 

. The obstruction of the statute may be removed by an act of par- 
tial payment proved to have been made at a time commencing 
from which the prescribed limitation would not have expired at 
the beginning of the action ; but the burden is upon the plaintifl 
to show that the partial payment was made at such a time as to 
save the debt from the operation of the statute. Jd. 

. The new promise which will revive a debt extinguished by bank- 

ruptcy must be distinct and specific; and a mere acknowledg- 

ment of the debt, through implying a promise to pay, is not suf- 


ficient. « Jb. 
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9. Where an in¢ividaal partner brings suit in his own name ona 
partnership claim not barred by the statute of limitations, and 
is defeated by reason of the non-joinder of his copartuers, he 
may bring another suit on the same canse of action within a 
year, though the latter suit would have been barred by the 
statute if it had been the beginning of the litigation. Martin v. 
Young, 156. 

. Since to achieve the same end by different means can prejudice 
no one, the result may be attained by an amendment convert- 
ing the individual action into ene in the name of the partner- 
ship, if such amendment be made within the time in which a new 
action might have been brought. 26. 


Judgment rendered in 1870, though upon a debt contracted be- 
fore 1868, is subject to the provisions of the Code of Civil Proce- 
dure as to the time of commencing action, whenever such judg- 
ment becomes itself a causa litis, McDonald vy. Dickson, 248. 

2. The statute of limitations is a proper plea and a complete bar to 
a motion for leave to issue execution on a judgment, when such 
motion is made more than ten years after the rendition of such 
judgment. Jb. 

43. “The provisions of the act of 1869-70, (Bat. Rev., ch. 55, § 26,) 
suspending the statute of limitations uutil the falling in of the re- 
versionary estate in the land embraced by tlie homestead, was 
only intended to apply where the homestead had been actually 
allotted, and only as to debts affected by such allotment, 7, e., to 
judgments docketed in the county where the homestead land is 
situate, and solely with reference to their liens upon the rever- 
sionary interest in such lands. 0. 

. Defendants will not be allowed to set up the statute of limita- 
tions in bar of the plaintiff’s claim, when the delay which would 
otherwise give operation to the statute has been induced by the 


request of the defendants, expressing or implying their engage 


ment not to plead it. Heaymore v. Com’rs, 268. 
See pages 17 (10), 35 (2, 4), 51, 52, 124, 143, 147 (3), 174, 291, 415, 


STOCKHOLDERS, liability of, 411, 433. 
STOPPAGE IN TRANSITU, 429 (2). 
SUBROGATION, 258, 492 (4). 


SUBSCRIBING WITNESS, 77 (3). 
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SUBSTANTIAL RIGHT, !99. 







SUBSTITUTED NOTE, 258. 









SUFFICTENCY OF BOND, 141. 


SUM BID FOR LAND, 174 (4). 







SUM DEMANDED, 132 (4, 6), 138 (2). 










SUMMARY EJECTMENT, 10S. 





SUPREME COURT: 
The supreme court, being a revisory an] appellate tribunal, can- 
not enter or reform verdicts, and when errors have entered into 










them it can only set aside such verdicts aud award a venire de 
novo. McMillan v. Baker, 291. 











SURETY AND PRINCIPAL : 
1. Where the surety to a sealed note relies for his defence upon the 
statute of limitations, proof that he was surety is not of itself 
sufficient ; but he must also show thit the creditor had knowl- 







edge of sneh suretyship, where the same does not appear on the 
face of the instrument. Goodman vy, Litaker, 84 N. C., ap- 
proved. Torrence y. Alexander, 143 








2. Where a surety, upon the conveyance of land by his principal to 
indemnify him against his contingent Habilities, substitutes his 
own note for that of his principal, the original liability remains 
undischarged, and the creditor is entitled to avail himself of the 
security, which he may enforce whether the surety is or is not 
damnified. Matthews v. Joyce, 258. 










3. Where a creditor secured in an assignment of the principal 
debtor’s property receives his share of the fund, he cannot after- 
wards assert the discharzed part of the debt against the surety. 
Bank y. Alexander, 352. 







4, Acreditor is not bound toa surety for active diligenee against 
the principal, for it is the contract of the surety that the princi- 
pal shall pay the debt; and the surety will not be discharged 
vpon mere forbearance to sue, even if accompanied by a failure 
on the part of the creditor to inform him of the principal’s want 
of punctuality. Due diligence is a question for the court, and it 
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is not error to refuse to submit an issue involving it to the jury. 
Neal vy. Freeman, 441. 

5. A principal is entitled to interest on money collected by his agent 
ouly from demand (date of summons here’ and default of 


agent. Ib. 
SURPLUSAGE, 205, 278 (2). 


SWEARING, indictment for nuisance in, 528. 


TAXES: . 
1. [t is not only competent but the duty of county commissioners to 
rescind an order improvidently granted to release one from the 
assessment of a legal tax upon property. Lemly vy. Comr’s, 379° 


2. Remarks of SMITH, C. J., upon the right of the state to tax 
shares of stock in national banks, where there is no discrimina- 
tion against such shares and in favor of other moneyed capital in 
the hands of individual citizens of the state. Jb, 


See pages 211 (3), 303. 


TAX TITLES: 

1, The power of the sheriff in selling land for taxes, being a naked 
one, uncoupled with an interest, is strictly construed, so that he 
must conform in its execution to the terms of the statute 
which creates and confers it ; but, the main object of the statute 
being to raise revenue for the state, the courts will not exact 
such a rigid observance of the forms as will defeat the primary 
purpose, but will apply to such sales the rules applicable to exe- 
cution sales for private debts. Hays v. Hunt, 303. 

2. The test of the validity of the sales just mentioned is the knowl- 
edge which the purchaser has, or is presumed to have, because 
of his opportunity to know, of the observance by the officer of 
the prerequisites to such sales, J), 

3. Where the non-observance of the statutory requirements are 
known tothe purchaser, or where he has participated in their 
violation, he will get no benefit from his purchase, Jb. 

4, Under these rules, a purchaser of land sold for taxes will get no 
title when he has not observed the mandate of the statute, to 
pay the amount of the taxes, take a receipt from the sheriff, and 
have the same registered. Ib. See also Busbee vy. Lewis, 332 (2). 


TENANTS IN COMMON, 327. 
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TENANT FROM YEAR TO YEAR, 108. 








TENANT BY THE CURTESY, 73. 






TIME OF COMMENCING ACTION, 248 (2). 
. 







TITLE TO LAND: 

1. In an action to remove a cloud upon title to land, the plaintiff asks 
for the cancellation of a deed, which in his complaint he alleges 
to be void on its face because of the uncertain description of the 
land therein contained, it was held that where the illegality of 
the instrument complained of appears as alleged by plaintiff, a 
court of equity will not take cognizance of the case, but dismiss 
the action ; it will not declare that to be a void deed which upon 
its face is no deed. Busbee vy. Macy, 329. 











2. An action to remove a cloud upon title to land will not be enter- 
tained merely to afford protective relief, where the plaintiff is 
nuder no disability to bring suit to test the question of title. 
(Suggestion as the manner of plaintiff’s redress, and a review of 
authorities by RUFFIN, J., to the effect that where a valid legal 
objection is apparent upon the face of proceedings, &c., there is 

no such cloud upon the title as equity will remove. Busbee vy. 

Lewis, 332. 












TITLE TO CHATTELS, 218 (3), 275 (2), 303. 








TITLE UNDER EXECUTION, 174 (2), 303. 


TOWNS, 387, 573 (2) ; indictment for violating ordinance of, 522, (3). 







TRANSACTION WITH PERSON DECEASED, 367 (2), 406, 482. 





TRIAL: 
1. An exception in order to be available on appeal must point out 
specifically the error of which complaint is made. Moore v. 

Hill, 218. 

2. If issues framed by the court are defective or insufficient to de- 
velop the whole case, the party prejudiced thereby must lay 
the foundation of an appeal by suggesting the proper corrections 
at the time of the trial. 76. 

3. Where the judge determines the fact involved in a question of es- 


42 








toppel with the tacit consent of the counsel for the defence, who 
argues the facts before the court, the defendant cannot complain 
on appeal that he was denied a trial by jury. Crump v. Thomas, 
272. 

. When the existence of such matter of estoppel depends upon a 
matter of record, the effect of which is a question of law to be 
determined by the court, it is unnke, sary to refer the issue to a 
jury, whose verdict must be guided entitcly by the instructions 
of the court. Jb. 

Queere, as to whether the determination of issues in a cause origi- 
nating before a justice who has no jurisdiction where the title to 
real estate is in controversy, can be effv-ctual in concluding a 
party as to the title to the recovered land in another suit where 
such jurisdiction does exist. Jb. 


6. A party who neglects to tender on the trial such issues as he deems 
essential to the development of his cause cannot assign for error, 
on appeal, the failure of the court to frame and submit such 


7% 


issues. Alexander y. Robinson, 275. 


7. Although ordinarily questions arising and decided during the ex- 
amination of a witness cannot be singled out and the exception 
made the subject of a separate appeal, yet such appeal may be 
sustained when a party is deprived of important testimony, and 
the action, notwithstanding such appeal, may proceed to full 
preparation for the trial. Com'rs y. Lemly, 341. 


The trial of an issue of devisavit vel non is a proceeding in rem to 
which there are strictly no parties; and when upon the trial of 
such issue the caveators admitted the execution of the will ae- 
cording to the forms of law and that the testator was of age, 
leaving only the question of his sanity to be tried: Jt was held, 
that the caveators were not entitled to open and conclude the 
cdse. Syme v. Broughton, 367. See also Love v. Dickerson, 5. 


9. Plaintiff alleges non-payment of note; defendant admits its ex- 
ecution and avers that the consideration thereof was an article 
bought of plaintiff and warranted by him to be good, but which 
turned out to be worthless, and sets up counterclaim for alleged 
losses in its use; Held, the admission in the answer established a 
prima facie case for plaintiff, and the onus rested on defendant, 
thereby giving him the right to open and conclude. Stronach v. 
Bledsoe, 473. 

10. Where a defendant is charged in a warrant (on appeal from a 
justice’s court) and in a bill of indictment for the same offence, 
the solicitor may elect to proceed upon either, and if he proceed 





upon the indictment, it has the effect of a nolle prosequi as to 
the warrant. State vy. Respass, 534. 

A defendant may plead both former acquittal and not zuilty, but 
the jury cannot try the issues raised at the same time. After ver- 
dict against the defendant on plea of former acquittal, the court 
should proceed to trial on that of not guilty. ‘There being no 
final determination of the prosecution before the justice in this 
ease, the plea of former acquittal cannot be sustained, Jb. 

. On trial of an indictment for larceny and receiving, &c., the two 
counts relating to the same transaction and varied to meet the 
probable proofs, the court will not order the solicitor to elect 
upon which count he will proceed. State v. Morrison, 561. 


Where counsel in addressing the court upon a motion for a mis- 
trial on the ground of alleged fraud in selecting the jury, said, 
that two of the jurors had gone into the box “* with souls black- 
ened with perjury and bribery,”’’ &€., in the presence and hear- 
ing of the jury then impaneled, the opposing counsel objecting, 
and persisted in the use of abusive language towards the jurors 
during the trial, without being stopped by the court; Held to 
constitute ground for a new trial, After such errors are com- 
mitted in the conduct of a cause as are set out in this case, they 


eannot be cured by the judge ia his charge to the jury. State 


v. Noland, 576. 


See pages 208 (3), 292, 296, 553, 585 (4). 


TRUSTS AND TRUSTEES: 

1. A husband, as trustee of his wife, was directed by a decree of 
court to purchase with her funds, and to take a conveyance to 
her separate use for life, with remainder in fee to bis and her 
children, Instead of doing so, he took adeed “to the only 
proper use and benefit of the said R. M., [the husband] trustee 
of E. A., [the wife] her heirs and assigns forever; Held, 


(1) That the children mentioned in the decree were the equitable 
owners of the remainder in fee ; 

(2) That the possession of the father under such conveyance was 
not adverse to the remaindermen, and hence, the statute of lim- 
itations would not run during the life-time of the mother to the 
prejudice of the children ; 

(3) That the purchaser of the feme’s estate at an execution sale, 
after the death of the husband, took her interest subject to the 
equities of the children. McMillan v. Baker, 291. 


2. An administrator having obtained a decree for the sale of his in- 











testate’s land, to pay an alleged indebtedness to hims: If, and 
purchased the land at the sale procured by him, upon objection 
made by such of the heirs as were of age, contracted to convey 
to them, and also the minor heirs, each a moiety of the land 
equal to his share therein, upon the payment by them respect- 
ively of a corresponding portion of the claim against the intes- 
tate. The heirs that were of age paid their shares of the debt, 
and received their titles accordingly : Held, that the consideration 
inducing the promise on the part of the administrator enured to 
the benefit of the minor heirs, and that, upon coming of age, 
they were entitled to enforce the contract and call for convey- 
ances of their aliquot portions of the land, upon discharging re- 
spectively their proportionate parts of the debt. Williams vy, 
Williams, 313. 
See pages 73, 161, 492 (3, 4), 500 (5, 6). 


ULTRA VIRES, 240. 


USURY, 241 (5), 342 (3). 


VACATION OF JUDGMENT, 258. 


VALUE RECEIVED, 473. 


VARIANCE, 511. 


VENDOR AND VENDEE: 


The owner of a chattel which has been sold as the property of 
another, is estopped from asserting his title against the vendee 
by accepting and collecting to his own use a note which he knows 
that the vendee gave for the purchase money. Moore vy. Hill, 218. 

See pages 393 (2), 423, 429. 

VERDICTS, 292, 500 (1). 
VERIFICATION, 485 (5). 
WAIVER, 393. 


WAREHOUSEMEN, 423 (2). 





INDEX. 





WARRANT, insufficiency of, 564, 566. 


WIDOW'S YEAR’S SUPPORT : 

It is competent to the court to allow judgment nunc pro tunc to be 
entered in favor of a wilew against the personal representative 
of her deceased husband, for an amount covering the deficiency 
of personal estate, so as to make up the total sum allowed as 
her year’s support ; and there is no statute limiting the power of 
the court in thus amending its record. The widow is also enti- 
tled to interest on such judgment. Long v. Long, 415. 


WILLS : 

1. A testator, dying in 1837, devised as follows: “I leave to my 
diughter C, the tract of land that I bought of H., toher, her nat- 
ural life, and after her death, I give the same to her heirs for- 
ever.”? In another clause of the will there was a similar bequest 
of personal property; Held, that the word “ heirs’? was one of 
limitation, and not of purchase, and the daughter took an estate 
in fee. King v. Utley, 59. 


2. A devise of an estate generally or indefinitely, with a power of 
disposition over it, carries a fee; but where the estate is given for 


life only, the devisee takes only an estate for life, though a 
power of disposition, or to appoint the fee by deed or will, be 
annexed. Patrick vy. Morehead, 62. 

3. A testator devised as follows: ‘‘I give unto my grandson, J. D. 
P., the plantation known as the old ‘ Iron Works,’ to hold dur- 
ing his life-time, and if it shall so happen that he has any lawful 
heirs, I give it to them or any of them that he may think proper; 
and should it so happen that he dies without any lawful issue, 
for the land to be equally divided among all my grandchildren.” 
At the death of testator J. D. P. was about fourteen years of 
age and unmarried; and at the date of the will the testator’s son, 
J. P., and daughter, M. F., had children then living; Held, that 
J. D. P. took a life estate ouly, and that the remainder in fee 
vested in his children as purchasers, 1b. 


4, A testator devised land to a trustee for the benefit of his daughter 
and her children, she having two children when the will was 
made who survived the testator: Held that the devisees take a 
fee simple estate as tenants in common; and upon the subse- 
quent death of the mother, the father is entitled to an estate for 
life as tenant by the curtesy in one-third part of the devised 
land. Hunt vy. Satterwhite, 73. 


See pages 146, 147. 











WITNESS : 
1. The fact that an attorney has had an interest in the event of a 
suit on account of the tax-fee, does not disqualify him under C. 
C. P., § 343, from testifying as toa transaction or communica- 
tion with a person deceased. Syme v. Broughton, 367. 


. An interest in the thing in controversy does not disable a witness 
to testify as to a communication with one deceased ; the disqual- 
ifying interest is an interest in the event of the action. Mull vy. 
Martin, 406. 

3. The rule as to interest is, that if the verdict in the case cannot be 
given in evidence in another suit to which the witness may be a 
party, he shall be deemed disinterested. Jb. 


A party to an action is not incompetent under section 343 of the 
Code to testify toa transaction between the witness and a per- 
son deceased at the time of such examination, where the repre- 
sentatives of the deceased is not a party to the suit. Held 
Jurther, where the defendant opens the door by his own evidence 
as to such transactions, the matter is set at large, and the plain- 
tiff ’s contradictory testimony becomes competent. Hawkins v. 
Carpenter, 482. 

5. Ona trial for an affray prior to the act of 1881 allowing defen- 
dants to testify in their own behalf, one defendant could not op- 
pose the testifying of his co-defendant for himself—the state’s 
counsel not objecting. State v. Hamlett, 520. 





6. Where the defendant in a criminal action avails himself of the act 
of 1881, ch. 110, and becomes a witness in his own behalf, he 
thereby subjects himself to all the disadvantages of that position, 
in the same manner as any other witness, and may be discred- 
ited by proof of his general bad moral character. State v. 
Effler, 585. 

See pages 337 (1), 342 (5), 544. 


YEAR’S SUPPORT, 415. 











